
From: Connolly, Niall
To: silvertowntunnel
Subject: RE: Summary of Oral Submissions
Date: 27 January 2017 15:41:29

Dear Case Officer,
 
Further to my email below, I can confirm that we have now agreed a final version of the joint
position statement relating to the protective provisions. TfL will be submitting this shortly I
understand.
 
Kind regards
Niall Connolly
 

From: Connolly, Niall 
Sent: 27 January 2017 14:50
To: 'silvertowntunnel' <SilverTownTunnel@pins.gsi.gov.uk>
Subject: Summary of Oral Submissions
 
Dear Case Officer,
 
Please find attached a summary of our oral submissions made at the hearings last week, as
requested by the panel for deadline 3.
 
We have been working with TfL on a statement of common ground, and also a joint position
statement relating to the protective provisions. We have seen a draft of the joint position
statement, but not yet the final version. However we understand TfL will be submitting these 2
documents to you today.
 
Please do not hesitate to contact me if you require anything further.
 
Kind regards
 
 
Niall Connolly
 
Planning Specialist
Kent Sustainable Places Team
Environment Agency
 
Phone: 02084746765    Email: niall.connolly@environment-agency.gov.uk 
 
Orchard House, Endeavour Park, London Road, Addington, Kent ME19 5SH
 
*PLEASE NOTE, MY NEW PHONE NUMBER*
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privileged. If you have received this message by mistake, please notify the 
sender immediately, delete it and do not copy it to anyone else.

We have checked this email and its attachments for viruses. But you should 
still check any attachment before opening it.
We may have to make this message and any reply to it public if asked to 
under the Freedom of Information Act, Data Protection Act or for litigation.  
Email messages and attachments sent to or from any Environment Agency 
address may also be accessed by someone other than the sender or recipient, 
for business purposes.
                                        Click here to report this email as 
spam
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This email has been scanned by the Symantec Email Security.cloud service.
For more information please visit http://www.symanteccloud.com
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Our ref: SL/2016/115920/03-L01 
Your ref: TR010021 
 
Date:  27 January 2017 
 
 

 
Dear Sir/Madam 
 
Application for an Order Granting a Development Consent Order for the Silvertown 
Tunnel - Hearings 18 and 19 January 2017 - Summary of Oral Submissions by the 
Environment Agency 
 
Please find below a summary of the oral submissions we made at the hearings on these 
dates, as requested.  
 
Invasive Non-Native Species 
 
Miss Bolt confirmed that the Environment Agency is satisfied with the mitigation measures 
set out in paragraph 7.1.10 of the Code of Construction Practice relating to biosecurity.  
 
Protective Provisions 
 
Miss Bolt said that, as Dr Harrison said yesterday, protective provisions often relate to 
protection of the land owner’s interests.  However the kind of protective provisions sought by 
the Environment Agency are different to these. The Environment Agency sometimes does 
have land interests affected by DCOs but it has no land interests affected by the Silvertown 
Tunnel DCO application. 
 
Applicants often approach the Environment Agency asking to ‘disapply’ legislation for which 
we are the consenting, regulating or enforcing authority. The idea is the applicant can have 
one piece of paper and not have to come back to us for separate consents. The DCO regime 
is sometimes described as a ‘one stop shop’ but it is not in some respects as even if TfL’s 
application for a DCO is successful it will still need some consents from the Environment 
Agency, for example, an environmental permit under the Environmental Permitting 
Regulations 2016 (previously a flood defence consent under the Water Resources Act 1991) 
would be needed to do works on the river walls.  
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Miss Bolt said the Environment Agency is encouraged by DCLG guidance to agree to 
disapplication and where it can it does but this is usually conditional on the inclusion in the 
DCO of ‘protective provisions’ acceptable to  it.  Protective provisions put the Environment 
Agency in the position it would have been if it had not agreed disapplication.  
Miss Bolt said the Environment Agency has not to her knowledge ever refused consent 
under s150 Planning Act 2008 for disapplication but it must have satisfactory protective 
provisions before it can agree to disapplication. She said she believed most matters relating 
to the protective provisions are agreed in principle if not in terms of exact wording.  
 
The main issue that is not agreed relates to maintenance of walls which as the Examining 
Authority identified the previous day at the hearing is a matter of paramount importance in 
safety terms and particularly to the Environment Agency as the flood risk authority.  
Discussions will carry on with TfL in the hope that agreement can be reached on the form of 
protective provisions that should be included in the DCO.  We expect that by Deadline 4 we 
should have reached a position where either the protective provisions are agreed between 
TfL and the Environment Agency or we can identify what is agreed and what is not. 
 
Miss Bolt said she was conscious that the version of the protective provisions which is 
currently under discussion is not before the Panel at present.  TfL has included in the draft 
DCO which is part of the application a set of protective provisions which it thought would 
cover the issues which the Environment Agency would look to be covered.  The Environment 
Agency has given initial comments on these but, rather than go through TfL’s version and 
mark changes, has recently produced a version it would prefer (although to a large extent 
similar ground is covered by the Environment Agency’s preferred version). 
 
This version can be submitted to the Examining Authority but Miss Bolt stressed it is likely to 
change. The Panel requested that the draft protective provisions be produced for Deadline 3 
on the basis they would indicate the ’direction of travel’.  Miss Bolt confirmed the 
Environment Agency was happy to produce the draft protective provisions it has put forward 
on this basis.  She said the current draft is to a large extent based on the standard protective 
provisions with the Environment Agency seeks but the position with flood risk management in 
London is different to the rest of the country – riparian land owners have a statutory duty to 
maintain the river wall on their land to statutory levels by virtue of the Metropolitan Flood Acts 
(which is part of the legislation that TfL is seeking to disapply).     
 
The Panel requested that the text indicating where mostly agreed and what is not agreed 
should be submitted. Miss Bolt said she was very happy to work with TfL to provide what the 
Panel has requested. The Panel asked if agreement is not reached would the Environment 
Agency be asking that the DCO is not granted or that it is granted but with the provisions 
sought by the Environment Agency want?  
 
Miss Bolt said the Environment Agency could then be in a position where it would have to 
refuse to agree to disapplication. It has the power to refuse consent to disapplication under 
s150 of the Planning Act 2008 and there is no provision for appeal against such a refusal in 
the Planning Act 2008.  This would mean TfL would have to apply for an environmental 
permit from the Environment Agency separately. The Panel asked if the Environment Agency 
would therefore argue that the relevant disapplications should be struck out to safeguard the 
EA’s position.  Miss Bolt confirmed it would. 
 
Mrs Stevenson later confirmed the Environment Agency had previously answered Article 3 
(q.5.4) in that we cannot agree to disapplication until we are satisfied we have satisfactory 
protective provisions. 
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Mr Connolly then raised two outstanding issues.  
 
Groundwater and Land Contamination 
 

(i) A requirement for groundwater protection and dealing with contamination is 

needed. There are measures outlined in the Code of Construction Practice to 

control these matters during construction. However the usual planning practice 

where there is known contamination is to have a condition on the planning 

permission requiring risk assessment, a remediation plan and verification of any 

necessary remediation that has been carried out. .   

Marine Ecology 
 

(ii) More information is needed on the proposed works at the NAABSA Berth. In 

particular, relating to the removal of up to a metre of river bed and the laying of 

crushed concrete. TFL have said they will provide more information on the 

potential ecological impact. The Environment Agency may then wish to seek a 

requirement upon review of their information. It is possible we may take the view 

that the Deemed Marine Licence could cover this issue and we could then be 

consulted on it.  

Other Outstanding Matters 
 
Insofar as other matters remain outstanding between TfL and the Environment Agency our 
position is set out in the ‘Matters Not Agreed’ section of the Statement of Common Ground. 
 
 
ENVIRONMENT AGENCY 
27.01.17 
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